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Please do not hesitate to contact us with any questions. 
 

 
Respectfully submitted, 
/s/ Miao Cheng 
Miao Cheng (Atty No. 34539-53) 
Thomas B. Parent (Atty No. 11283-79) 
Stuart & Branigin LLP 
300 Main St. Suite 900 
P.O. Box 1010 
Lafayette, IN 47902 
tbp@stuartlaw.com 
mic@stuartlaw.com 
Counsel for Wintek Corporation 
Attorneys Admitted in Indiana in Good 
Standing 

 

 

 



Before the 
FEDERAL COMMUNICATIONS COMMISSION  

Washington, D.C.  20554 
 

In the Matter of )  
 )  

Request for Waiver of February Form 
499-Q 45-Day Revision Deadline 

) 
) 

WC Docket No. 06-122 

 )  
by )  

 )  
Wintek Corporation )  

 
 

 

Emergency Request for Waiver of February 2018 FCC  

Form 499-Q 45-Day Revision Deadline 
 

Wintek Corporation (“Wintek”), through its undersigned counsel and pursuant to Section 

1.3 of the Commission’s rules, requests that the Wireline Competition Bureau (“Bureau”) (1) 

waive the 45-day Form 499-Q revision filing deadline to permit Wintek to correct a substantial 

error in its February 2018 Form 499-Q and (2) require the Universal Service Administrative 

Company (“USAC”) to refund any excess Universal Service Fund (“USF” or “Fund”) 

contribution payments by Wintek and waive any late payment fees, interests, or penalties that 

USAC has or may assess resulting from the error.  Wintek requests that the Commission take 

such action on an expedited basis so that Wintek is not required to make additional incorrect and 

unduly burdensome USF contributions that would not otherwise be refunded until the annual 

true-up process is complete and so that Wintek is not otherwise at risk of paying any late 

payment fees, interest, and penalties which would likewise be unduly burdensome to Wintek. 
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I. Background   

Wintek is a telecommunications provider that makes USF contributions and is a recipient 

of E-rate distributions from the Fund.  On February 1, 2018, Wintek timely filed its FCC Form 

499-Q reporting projected revenues for fourth quarter of 2017.  The form as submitted included a 

significant clerical error which resulted in grossly inflated interstate end user revenues being 

reported on its February 2018 Form 499-Q.  Wintek inadvertently reported revenues of 

$1,738,774.94 on Lines 119 and120 as interstate, an amount nearly Eighty-three (83) times the 

amount of interstate revenues that should have been projected – $20,850.00.1  Wintek did not 

discover this error until it received its April 13, 2018 invoice from USAC,2 which was well 

beyond the 45-day deadline of March 15, 2018 for making corrections to its Form 499-Q.  

As a result of this inadvertent yet consequential error, the erroneous amount of revenue 

reported on its February 2018 Form 499-Q increased Wintek’s quarterly contribution base 

approximately 92% as compared to $964.72 from 2017 Form 499-Q.  The fourth quarter monthly 

USF contribution invoices USAC sent based on Wintek’s erroneous February Form 499-Q 

represent a nearly 9-fold increase in Wintek’s contribution obligation.3  Wintek has taken steps 

to ensure that this type of error is not repeated in future Form 499Q filings. 

Wintek has complied substantially with the Commission’s pay-and-dispute policy by 

submitting a payment of $2,000.00 for the April 2018 invoice,4 which payment represents twice 

the approximate amount that would have been due under an accurate billing should be based on 

past filings.  In the event that the Bureau declines to waive the Form 499-Q revision deadline, 

Wintek will be unable to recover excess contributions already paid until the completion of the 
                                                           
1 See Group Exhibit A.  
2 See Id. 
3 See Id. 
4 Exhibit B. Wintek paid $1000 on 5/7/2018 and $1000 on 6/21/2018, but did not pay the full amount of 
the invoice, which is $89,977.03.  
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annual true-up process, required to submit the full incorrect obligation amount, and be at risk of 

being subjected to late payment fees, interests, and penalties accrued since the April 2018 

invoice payment due date.  In the case of denial, the billed fourth quarter contribution would 

exceed the company’s USF contribution obligation for the entirety of 2017 and 2018 based on 

corrected revenue projections.  Accordingly, Wintek requests that the Bureau waive the 45-day 

revision deadline and permit Wintek to file a corrected 499-Q for February 2018 with USAC.  

Additionally, Wintek requests the Bureau to direct USAC to promptly refund the amount of USF 

contributions paid by Wintek in excess of its USF contribution obligation based on the revised 

499-Q and to waive any late payment fees, interests, and penalties resulting from incorrect USF 

contributions obligations, if any. 

  
II. Good Cause Exists to Waive the 45-Day Revision Deadline. 

The Commission may waive its rules for good cause shown. 47 C.F.R. § 1.3.  A rule may 

be waived where the particular facts make strict compliance inconsistent with the public 

interest.5  In addition, the Commission may take into account considerations of hardship, equity, 

or more effective implementation of overall policy on an individual basis.6  Additionally, good 

cause for a waiver may be shown “in cases where allowing deviation from a rule requirement 

would not disserve the rule’s underlying purpose and would better serve the public interest than 

requiring strict compliance.”7  

Wintek requests a waiver of the 45-day revision deadline for Form 499-Q and requests 

the Bureau to direct USAC to accept a revised February 2018 Form 499-Q.  The Bureau has 

waived the 45-day Form 499-Q revision deadline rule and directed USAC to accept corrected 
                                                           
5 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990). 
6 Id. 
7 See Mobile Satellite Ventures Subsidiary LLC, Memorandum Opinion and Order, 22 FCC Rcd. 20548, 
2055 (I.B. 2007). 
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forms submitted outside of the revision window when clerical errors have resulted in invoiced 

contribution obligations that vastly exceed the amount a carrier should have owed.  For example, 

in Peak,8 the Bureau found that Peak demonstrated good cause for granting a waiver of the 45-

day revision deadline for its FCC Form 499-Q, where Peak made an inadvertent clerical error on 

its November 2013 FCC Form 499-Q.  Because of the clerical error, USAC invoiced Peak for an 

amount substantially more than what it would typically pay in a given month, and greater than 

what Peak’s contribution obligation would likely be for all of 2014.  Similarly, in the Aventure 

Decision9, the Bureau found that Aventure inadvertently reporting total revenues rather than end-

user revenues, resulting in a $261,000 overpayment.  The Bureau found that a payment reflecting 

an amount nearly 20 times Aventure’s actual USF obligation and the prospect of not receiving a 

refund for 15 months were circumstances which justified a waiver of the revision deadline.  In 

Peerless Networks,10 the Bureau granted a waiver of the revision deadline after an inadvertent 

clerical error that was not discovered until after the revision deadline had passed resulted in 

contributions owed that exceeded the carrier’s USF obligation for the entire year. 

In addition, in In the Matter of Universal Serv. Contribution Methodology, 28 F.C.C. 

Rcd. 10358, 10362 (2013), the Bureau noted that the interest and penalties should only be 

calculated on contribution amounts based on the revised FCC Form 499-Q.  There, the Bureau 

found good cause and waived the revision deadline for American Broadband, which 

inadvertently made a “significant typographical error” by adding an extra zero to the projected 

                                                           
8 In the Matter of Emergency Request for Review by Peak Commc'ns, Inc. of A Decision of the Universal 
Serv. Adm'r & Request for Waiver of Deadline for Filing Revisions to Fcc Form 499-Q, 29 F.C.C. Rcd. 
9668 (2014). 
9 In the Matter of Fed.-State Joint Bd. on Universal Serv. Universal Serv. Contribution Methodology, 23 
F.C.C. Rcd. 10096, 10097 (2008). 
10 Emergency Request for Review of Decision of the Universal Service Administrator and Request for 
Waiver of Deadline by Peerless Network, Inc., WC Docket No. 06-122, Order, 29 FCC Rcd. 7546, ¶ 2 
(WCB 2014) (“Peerless Order”). 
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end-user interstate revenue reported on the May 2010 FCC Form 499-Q.  Because of this error, 

American Broadband's invoices for the relevant quarter were ten times what they should have 

been.  In respect to American Broadband’s challenge of USAC’s “pay-and-dispute” policy, the 

Bureau held that “[b]ecause we waive the revision deadline, interest and penalties will accrue 

only on the contribution amounts based on the revised FCC Form 499-Q, and only from the due 

date to American Broadband's January 2011 payment date.” 

The facts above are nearly identical to Wintek’s situation.  Just as the Bureau found good 

cause to justify a waiver of the 45-day revision deadline in the above cases, good cause exists 

here.  Like those other cases, a minor, yet consequential, clerical error resulted in Wintek owing 

a USF contribution amount for fourth quarter that exceeds its likely USF contribution for the 

entirety year of 2017.  The clerical error resulted in three quarterly payments of $89,977.03 and a 

total payment of $268,931.05, which is nearly 93 times more than the contributions that Wintek 

should have submitted.  Good cause exists to grant a one-time waiver of the 45-day revision 

deadline because it would correct an inadvertent yet significantly consequential clerical error that 

resulted in an unjustifiably large USF contribution obligation. 

Although Wintek did not pay the entire amount of the invoice, it paid $2,000 – twice as 

much as the true obligation.  According to the conclusions in In the Matter of Universal Service 

Contribution Methodology, the interest and penalties will accrue only on the contribution 

amounts based on the revised FCC Form 499-Q, and only from the due date of Wintek’s April 

2018 invoice. 

a. Denial of the Waiver Will Cause Significant Financial Harm to Wintek 

Wintek has paid twice as much as the USF contribution obligation that should have been 

assessed.  If the waiver of 45-day reversion deadline is disallowed, Wintek will be required to 
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pay the full amount, which is 93 times the true obligation, plus interests and penalties.  The total 

amount would be significantly larger than its true obligation due to an inadvertent clerical error.  

Strict compliance with the revision deadline would require Wintek to make additional erroneous 

contribution amounts in the future and would disproportionately penalize Wintek. 

Absent a waiver, Wintek would be forced to pay the erroneously invoiced amount until 

USAC processes a true-up credit during the fourth quarter of 2018, plus any nonrefundable 

interests and penalties.  This would leave Wintek without significant money that could otherwise 

be spent on network deployment and improving services to Wintek’ E-rate and other customers.  

Grant of the instant waiver request will help to ensure that Wintek’ operations and customers are 

not harmed unnecessarily by the need for Wintek to make excess USF contribution payments 

based on the erroneous February Form 499-Q.  Similar to the situation in Peak, strict 

enforcement of the filing deadline and the imposition of the associated interest and penalties in 

this case would disproportionately penalize Wintek.  

b. Neither the Universal Service Fund nor the Public Interest Will Be Adversely 
Impacted. 

 
Waiver of the 45-day revision deadline in this instance will not disserve the rule’s 

underlying purpose and would better serve the public interest than requiring strict compliance. 

The 45-day revision deadline is intended to “eliminate incentives for contributors to revise their 

revenue projections after the contribution factor is announced for the upcoming quarter (thereby 

reducing their contribution obligations), and to reduce the likelihood of a Fund shortfall in a 

given calendar quarter.”11  Rather than attempting to reduce its contribution obligation, Wintek 

seeks to correct an inadvertent clerical error that resulted in an unreasonably large, and 

                                                           
11 In the Matter of Universal Serv. Contribution Methodology, 28 F.C.C. Rcd. 10358, 10362–63 ¶ 11 
(2013). 
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inaccurate, contribution obligation owed.  Revising Wintek’s remaining USF contribution 

payments for fourth quarter and refunding the overpayment already made implicates only a 

fraction of total USF contribution obligations for fourth quarter 2017 such that a downward 

revision is unlikely to impact USF in the short term.  If the Bureau grants the waiver, Wintek will 

pay a revised fourth quarter USF contribution based on accurate projections, which Wintek 

estimates will total $1,078.93.  Furthermore, the Fund will not be harmed by permitting the 

revision to the February 2018 Form 499-Q because Wintek would ultimately be entitled to a 

refund for overpayment through the true-up process in 2018. 

Strict compliance with the 45-day revision deadline is inconsistent with the public 

interest when inadvertent typographical or clerical errors on Form 499-Q result in significantly 

overstated assessable telecommunications revenue.12  Absent a waiver of the revision deadline, 

Wintek faces fourth quarter contribution obligations based on significantly overstated assessable 

telecommunications revenue.  Grant of the instant waiver request would be consistent with 

Commission precedent and better serve the public interest by ensuring that an inadvertent 

clerical error does not result in a grossly disproportionate USF contribution burden on Wintek. 

 
III. The Bureau Should Direct USAC to Issue a Credit Balance Refund to Wintek for 

the Amount of USF Contribution Overpayment and Waive any Interest or Penalties 
Arising from the Erroneous Form 499-Q. 

In the event that the Bureau finds good cause to grant a waiver of the 45-day revision 

deadline, the Bureau should direct USAC to retain an amount equal to Wintek’s revised fourth 

quarter contribution and promptly issue a credit balance refund for the excess contribution 

amount already paid. 

                                                           
12 See Peak In the Matter of Emergency Request for Review by Peak Commc'ns, Inc. of A Decision of the 
Universal Serv. Adm'r & Request for Waiver of Deadline for Filing Revisions to Fcc Form 499-Q, 29 
F.C.C. Rcd. 9668 ¶ 3, n. 9(2014). 
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USAC has the authority to refund overpayments by USF contributors.  47 C.F.R. § 

54.713(a).  Nothing in the Commission’s rules requires that overpayments be treated as a credit 

toward future USF obligations, and USAC has an established process for one-time refunds at any 

time during the year if there is a credit balance on a contributor’s account.  Accordingly, the 

Bureau should direct USAC to issue a refund of the USF contribution payment made based on 

the erroneous April 2018 invoices and any subsequent overpayments made during the pendency 

of this waiver request.  The interest and penalties will accrue only on the contribution amounts 

based on the revised FCC Form 499-Q, and only from the due date of April 2018 invoice.  

IV. Conclusion 

Wintek requests that the Bureau (1) waive the 45-day revision deadline to permit Wintek 

to file a revised February 2018 Form 499-Q ; (2) direct USAC to issue a refund to Wintek for the 

amount of USF contribution paid pursuant to the erroneous April 2018 invoices in excess of the 

contribution that should have been owed based on Wintek’s accurate projected fourth quarter 

revenues; and (3) assess the interest and penalties, if any, only on the contribution amounts based 

on the revised FCC Form 499-Q, and only from the due date of April 2018 invoice.  

 Respectfully submitted, 
 
 /s/ Miao Cheng  
 Miao Cheng (Atty No. 34539-53) 
 Thomas B. Parent (Atty No. 11283-79) 
 Stuart & Branigin LLP 
 300 Main St. Suite 900 
 P.O. Box 1010 
 Lafayette, IN 47902 
 tbp@stuartlaw.com 
 mic@stuartlaw.com  
 Counsel for Wintek Corporation 

Attorneys Admitted in Indiana in Good 
Standing 

1059436.3 
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